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PACT Will Not Prevent Trustees 
from Attempting to Claw Back 
College Tuition Payments

Should bankruptcy trustees retain the ability 
to clawback college tuition payments under 
§ 548? Four members of Congress say “no” 

and have introduced the Protecting All College 
Tuition Act of 2015 (PACT).1 The bill simply pro-
vides that § 548 be “amended by adding at the end 
the following: ‘(f) A payment of tuition by a parent 
to an institution of higher education (as defined in 
either section 101 or 102 of Higher Education Act)2 
for the education of that parent’s child is not a trans-
fer covered under paragraph (1) (B).’”
 The stated purpose of the bill is “to provide an 
exception to the avoidance of transactions by bank-
ruptcy trustees under section 548 where the transac-
tion was a good-faith payment by a parent of post-
secondary education tuition for that child.”3 The 
bill’s sponsor admitted that he introduced the bill in 
reaction to an article in the Wall Street Journal4 that 
highlighted what appeared to be a growing trend 
among bankruptcy trustees seeking to avoid tuition 
payments as fraudulent transfers.5

 As a threshold matter, the bill only attempts 
to exclude college tuition payments from claims 
based on constructive fraud under § 548 (A) (1) (B). 
(Claims asserted under § 548 (a) (1) (A) for actual 
fraud would still be cognizable.)6 The result of the 
proposed legislation is predictable based on written 
decisions to date and by comparison with a 1998 

amendment to § 548 by which Congress sought, 
among other things, to protect charitable contribu-
tions from a trustee’s avoidance powers. 
 There are a number of written decisions in cases 
in which the chapter 7 trustee attempted to recover, 
through fraudulent transfer causes of action, college 
tuition paid by the debtors for their children’s edu-
cation. However, it is important to note that tuition 
paid by debtors, even for the education of minor 
children, has long been a hot-button issue in chap-
ter 13 cases and continues to be one, even since the 
enactment of the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 (BAPCPA).7

 One of the tuition clawback cases, McCarthy 
v. University Liggett School,8 involved tuition paid 
to a private elementary school where the children’s 
mother, who was a debtor in the case, worked. The 
court ruled against the chapter 7 trustee, noting that, 
among other things, in Michigan, parents had a legal 
obligation to educate their minor children; the same 
is true in most states. Also true in most states is 
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1 H.R. 2267, 114th Cong. (2015). See also Lynne B. Xerras, “PACT: Will Congress Except 
College Tuition Payments from Avoidance?,” XXXIV ABI Journal 7, 12-13, 61, July 2015, 
available at abi.org/abi-journal (unless otherwise indicated, all links in this article were 
last visited Dec. 18, 2015).

2 Sections 101 and 102 of the Higher Education Act generally refer to post-secondary education.
3 H.R. 2267, 114th Cong. (2015).
4 Katy Stech, “Bankruptcy Trustees Claw Back College Tuition Paid for Filers’ Kids,” Wall 

St. J., May 5, 2015, available at wsj.com/articles/bankruptcy-trustees-claw-back-
college-tuition-paid-for-filers-kids-1430869820.

5 Katy Stech, “Bill Proposes Ban on Tuition Clawbacks in Bankruptcy,” Wall St. J., May 12, 
2015, available at blogs.wsj.com/bankruptcy/2015/05/12/bill-proposes-ban-on-tuition-
clawbacks-in-bankruptcy/.
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6 The plain language of the legislation only applies to prohibit claims for clawback of 
college tuition payments as constructive fraud under § 548 (a) (1) (B). As noted a little later 
in the article, trustees have asserted claims under both actual fraud and constructive 
fraud theories. Of course, actual fraud is much harder to prove: see, e.g., Gold v. 
Marquette Univ. (In re Leonard), 454 B.R. 444, 448 n.12  (Bankr.  E.D. Mich. 2011) 
(trustee pleaded both actual and constructive fraud claims; actual fraud not raised in 
motion for summary judgment); Shearer v. Oberdick (Oberdick v. Oberdick), 490 B.R. 
687, 699-701 (Bankr. W.D. Pa. 2013) (trustee raised actual and constructive fraud 
claims but failed to carry burden of proof on actual fraud claim); Skirica v. Cohen (In re 
Cohen), 2012 WL 5360956 *3-4 (Bankr. W.D. Pa. 2012) (trustee raised actual fraud and 
constructive fraud claims; even though trustee proved some indicia of fraud, trustee 
failed to carry burden of proof); Banner v. Lindsay (In re Lindsay), 2010 WL 1780065 *13 
(S.D.N.Y. 2010) (trustee raised both actual fraud and constructive fraud claims; under 
heightened burden of proof, trustee failed to prove actual fraud). But see Liebersohn v. 
Campus Crusade for Christ Inc. (In re C.F. Foods LP), 280 B.R. 103, 108-12 (Bankr. E.D. 
Pa. 2002) (charitable contributions furthered Ponzi scheme and were avoidable under 
both § 548 (a) (1) (A) and state UFTA).

7 See, e.g., In re Crim, 445 BR 868 (Bankr. M.D. Tenn. 2011), and cases cited therein (Pre-
BAPCPA courts were split, and post-BAPCPA cases are still divided as to whether private 
school tuition is a reasonable and necessary expense). The means test (Form B22C) sets 
forth a limit on allowable tuition expenses.

8 McCarthy v. Univ. Liggett Sch. (In re Karolak), 2013 WL 4786861 (Bankr. E.D. Mich. 2013).
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that the age of majority is 18. Of course, under federal law, 
students may remain dependents well into their 20s under a 
variety of statutes, regulations and rules, most notably for 
financial aid purposes. 
 The legal theory underlying the actions for the claw-
back of tuition is based on relatively simple fraudulent 
transfer analysis. Under § 548, fraudulent transfers may 
be recovered for either actual fraud (§ 548 (a) (1) (A)) or 
constructive fraud (§ 548 (a) (1) (B)). The actions may be 
brought under either § 548 or under the strong-arm powers 
of the trustee (§ 544), combined with a state’s version of 
the Uniform Fraudulent Transfer Act (UFTA). A trustee 
would normally bring claims under both §§ 548 and 544. In 
the University Liggett School case, the trustee claimed con-
structive fraud both under § 548 (a) (1) (B) and the Michigan 
UFTA. The trustee in Gold v. Marquette9 also proceeded in 
that manner. But in three other cases in which the judges 
issued written decisions, the trustees proceeded only under 
state law theories. 
 In Gold v. Marquette, the court rejected the notion that 
debtors received “reasonably equivalent value” in exchange 
for making tuition payments for their son. The facts of the 
case were well developed, considering that the case was at 
the summary-judgment stage. Most of the funds at issue were 
transferred out of a $35,000 student education loan co-signed 
by the debtor/father and his son, the proceeds of which were 
deposited in the debtor mother’s joint bank account with the 
debtor father. Marquette’s primary argument was that the 
funds were held in trust for the son.10 
 If the university had prevailed on those arguments, the 
trustee would have not prevail because funds held in trust 
are not property of the debtor and cannot be the subject of 
a fraudulent transfer.11 The court rejected the express trust 
argument because the debtor/father owned a one-half inter-
est in the funds. Because the funds were deposited in a joint 
account, they were commingled with the debtors’ other 
funds. There was also evidence that the debtors used the 
funds for their own purposes, including for payment of prop-
erty taxes on their home.12 
 Finally, the court found “no reasonably equivalent value” 
and said that the debtors had no legal duty to pay for their 
adult son’s education. Further, a transfer is not considered an 
indirect benefit unless it is (1) an economic benefit, (2) con-
crete and (3) quantifiable. Also, payments to or for a family 
member do not constitute reasonably equivalent value.13

 On the other hand, in two Pennsylvania cases brought 
under the Pennsylvania UFTA, Sikirica v. Cohen14 and 
Shearer v. Oberdick,15 the courts concluded that the tuition 
expenses were reasonable and necessary for the maintenance 
of the debtor’s family, for purposes of the fraudulent transfer 
statute. As the Oberdick judge explained, “Even though there 
may not strictly speaking be a legal obligation for parents to 
assist in financing their children’s undergraduate education ... 
there is something of a societal expectation that parents will 
assist with such expenses if they are able to do so.”16

 Finally, in Banner v. Lindsey,17 the court found that the 
debtors’ payment of their son’s tuition constituted construc-
tive fraud under the New York UFTA. The judge noted that 
she was “not aware of any law requiring a parent to pay for 
a child’s college education.”18 Because the consideration was 
under the debtor’s control and it was an intrafamily transfer, 
the transfer was deemed presumptively fraudulent. The debtors 
failed to carry their burden of proof to rebut the presumption.19

 It becomes clear in reviewing these cases that the pro-
posed PACT legislation would have little impact on a trust-
ee’s ability to clawback tuition payments. It appears that 
§ 548 merely provides an alternative to a state law cause 
of action and that the proposed amendment may have no 
effect on the state law claims, except, perhaps, from a pub-
lic policy standpoint. 
 In comparison, under § 548 (a) (2), which was added 
as part of the Religious Liberty and Charitable Donations 
Protection Act of 1998 (RLCDPA), trustees are prevented 
from avoiding any transfer under § 548 (a) (1) (B) to a chari-
table organization when the transfer amounts to less than 
15 percent of the debtor’s income.20 PACT would similarly 
limit a trustee’s ability to clawback tuition payments under 
§ 548. However, the RLCDPA also added § 544 (b) (2), which 
excludes charitable contributions from the § 544 avoidance 
power of trustees.21 
 Unlike the proposed PACT legislation, the RLCDPA is 
comprehensive legislation that amends several sections of 
the Bankruptcy Code, including 11 U.S.C. §§ 548, 707 and 
1325. It provides protection to good-faith donations by debt-
ors to charities.22 Under the RLCDPA, the state fraudulent 
transfer law to avoid tuition payments is expressly pre-empt-
ed by § 544 (b) (2).23 By contrast, PACT does not propose to 
amend § 544, thus it allows a trustee to continue to exercise 
strong-arm powers. However, even the RLCDPA provisions 
have failed to completely foreclose trustees from pursuing 
recovery of charitable contributions by individuals under 
fraudulent transfer theories.24

 These cases also illustrate that there is no consensus 
on the issue of the clawback of college tuition. That being 
so, why not entrust the debate to experienced bankrupt-
cy trustees exercising their business judgment, as well as 
bankruptcy or district court judges, who are accustomed to 
weighing facts and exercising their judgments in balanc-
ing the rights of debtors and creditors? For example, the 
University Liggett School case may demonstrate a growing 
consensus regarding expenditures for the benefit of minors 
in the chapter 7 context.
 In Geltzer v. Xaverian High School, the chapter 7 trustee 
sought to recover tuition paid pre-petition from two paro-
chial schools, claiming that the debtors did not receive 
reasonably equivalent value for the tuition payments 
under § 548 (a) (1) (B).25 The bankruptcy court unequivo-

9 Gold v. Marquette Univ. (In Matter of Leonard), 454 B.R. 444 (Bankr. E.D. Mich. 2011).
10 Id. at 450.
11 Id. at 450-51.
12 Id. at 453.
13 Id. at 457.
14 Sikirica v. Cohen (In re Cohen), 2012 WL 5360956 (Bankr. W.D. Pa. 2012).
15 Shearer v. Oberdick (In re Oberdick), 490 B.R. 687 (Bankr. W.D. Pa. 2013).
16 Id. at 712.

17 Banner v. Lindsey (In re Lindsey), 2010 WL 1780065 (Bankr. S.D.N.Y. 2010).
18 Id. at *9-10.
19 Id.
20 Pub. L. No. 105-183, 112 Stat. 517 (eff. June 19, 1998).
21 See, generally, In re Meyer, 467 B.R. 451, 458-59 (Bankr. E.D. Wis. 2012).
22 Id.
23 Weisfelner v. Fund (In re Lyondell Chem. Co.), 503 B.R. 348, 368 (Bankr. S.D.N.Y. 2016).
24 See Universal Church v. Geltzer, 463 F.3d 218 (2d Cir. 2006) (court held that 15 percent of gross 

annual salary cap provided for under § 548 (a) (1) (B) was based on aggregate contributions and did 
not apply on transfer-by-transfer basis; court refused to consider whether any of contributions were 
excepted under statute).

25 Geltzer v. Xaverian High Sch. (In re Akannu), 502 B.R. 124, 127 (Bankr. E.D.N.Y. 2013).
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cally rejected the trustee’s constructive fraudulent-transfer 
theory, commenting in relevant part that “[t] he education 
provided by the defendants to these minor children con-
stitutes benefit to their parents, who, with their children, 
must be considered a single economic unit for purposes of 
this analysis.”26 Moreover, fraudulent transfer claims are 
intensely fact-specific.
 Cons ide r  the  un ique  f ac t s  in  the  I nnova t i ve 
Communications Corp. v. Prosser case.27 In Prosser, the 
court found that multiple transfers to the adult children of 
the principal of the debtor, from the debtor, constituted both 
constructive and actual fraud. There were transfers to pur-
chase a vehicle, as well as for allowances, rent and credit 
card payments, but recovery of the transfers for payment 
of college tuition was not sought by the trustee. The trustee 
deemed it a “business expense” because the company paid 
for the tuition of children of all the company executives, not 
just the children of the principal of the debtor.28 Skilled liti-
gation attorneys should be able to develop the facts to make 
their case, including the perhaps unintended consequences of 
clawback claims to the financial aid system and institutions 
of higher learning.
 In the Oberdick, Cohen and Lindsey cases, the trustees 
pursued an array of allegedly fraudulent transfers, not just 
the tuition payments. While tuition clawbacks might be an 
emerging trend in trustee litigation, only the Leonard and 
University Liggett School cases were exclusively focused on 
tuition payments. The other cases involved alleged patterns 
of fraudulent conduct.
 Moreover, the proposed legislation would only apply 
to tuition paid by a parent “to an institution of higher edu-
cation.” For example, it would exclude from the excep-
tion the tuition paid in the University Liggett School case 
for the education of minors. There is an abundance of 
other pending legislation that may provide more direct 
relief to students and parents.29 For example, the Student 
Loans in Bankruptcy Act of 201530 would strike 11 U.S.C. 
§ 523 (a) (8), which excepts educational overpayments or 
loans from bankruptcy discharges. Regardless of the wis-
dom of the proposed legislation, it is clear that PACT would 
not fulfill its intended purpose.  abi

Reprinted with permission from the ABI Journal, Vol. XXXV, 
No. 2, February 2016.
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26 Id. at 127-28.
27 Innovative Communic’ns Corp. v. Prosser (In re Innovative Communic’ns Corp.), 2011 WL 3439291 

(Bankr. D. Va. Aug. 5, 2011).
28 Id. at n.22.
29 See, e.g., S. 108, Financial Aid Simplification and Transparency Act of 2015. Both houses of Congress 

have introduced resolutions supporting efforts to ensure that students have access to debt-free higher 
education. S. Res. 143 and H. Res. 214, both introduced on April 21, 2015, will likely lead to the intro-
duction of more legislation.

30 H.R. 449, 114th Cong. (2015).


