
 

 

 

  
 

September 30, 2014 Business Litigation Committee 
 

  

 

Business Litigation e-Bulletin 
 

 

 

BUSINESS LAW SECTION 
 

STATE BAR OF CALIFORNIA 

Business Litigation 
Committee 

Chair  
Peter C. Bronson 
Law Offices of Peter C. Bronson 
APC 

Co-Vice Chair  
Jeffrey T. Makoff 
Valle Makoff LLP 

Co-Vice Chair  
Kent Schmidt 
Dorsey & Whitney LLP 

Secretary  
Peter L. Isola 
Hinshaw & Culbertson LLP 

Business Law Section 
Coordinator  
John Buelter 
415-538-2341  

 

Dear constituency list members of the Business Litigation Committee: 

 

The following is a case update analyzing a recent case of interest: 

Ninth Circuit Clarifies Its Application of California Law 

 

Summary: 

 

In United National Maintenance, Inc. v. San Diego Convention Center, Inc., 2014 WL 

3973414 (9th Cir Aug 15, 2014), the Ninth Circuit Court of Appeals addressed two 

substantive issues in its amended opinion: (1) the Court clarified that the California 

tort of intentional interference with contract can be committed by an entity with a 

direct interest or involvement in that relationship, clarifying an earlier Ninth Circuit 

opinion, and (2) the Court held that the San Diego Convention Center operated as an 

instrument of the City of San Diego as permitted by California law and thus was 

immune from federal antitrust liability under the state action immunity doctrine.  A 

third claim, interference with prospective economic advantage, was predicated on the 

independent wrongfulness of the antitrust claim; the failure of that claim doomed the 

interference with prospective economic advantage claim.  

 

Facts: 

 

United National Maintenance is a vendor of tradeshow cleaning services.  It sued the 

San Diego Convention Center on claims of intentionally interfering with contractual 

relationships, antitrust violations, and interference with prospective economic 

advantage.  The lawsuit was predicated upon a policy change by the San Diego 

Convention Center mandating that it would be the exclusive provider of cleaning 

services staffing within its facility.  United National Maintenance had contracts with 

convention providers (decorators) to provide cleaning services at the Convention 

Center.  The change in policy resulted in significant increases in cost of performance 

for United National Maintenance on its contracts with the decorators as they became 

required to use Convention Center employees to fulfill their contracts.  

 

A jury returned a verdict in favor of United National Maintenance on the intentional 

interference with contractual relationship claim, but deadlocked on the other two 

claims.  The Convention Center filed a motion for new trial and a renewed motion for 

judgment as a matter of law.  The District Court for the Southern District of California 

granted the renewed motion for judgment as a matter of law, and entered judgment on 

all claims in favor of the Convention Center.  United National Maintenance appealed, 

contending that the district court erred in finding that (a) United National Maintenance 

could not state a valid claim for interference with contractual relationship, because the 
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Convention Center had an economic interest in the contracts in question, and (b) 

United National Maintenance’s claim for antitrust violations is barred by state-action 

and local governmental immunity.  

 

Reasoning: 

 

First, the Ninth Circuit reversed the District Court holding that the San Diego 

Convention Center cannot be held liable for the tort of intentional interference with 

contractual relationship.  Relying upon the California Supreme Court’s opinion in 

Pacific Gas & Electric Co.  v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126, the 

Ninth Circuit noted that under California law, there are five elements required for the 

tort of intentional interference with contractual relations:  “(1) a valid contract between 

plaintiff and a third party; (2) defendant’s knowledge of this contract; (3) defendant’s 

intentional acts designed to induce a breach or disruption of the contractual 

relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.”  The District Court had read the earlier Ninth Circuit opinion in 

Marin Tug & Barge, Inc. v. Westport Petroleum, Inc., 271 F.3d 825, 832 (9th Cir. 

2001) to require that the tort of intentional interference with contractual relationship be 

committed by a third party stranger to that relationship, so that an entity with a direct 

interest or involvement in the relationship is not liable for harm caused by pursuit of 

its interest.  The Ninth Circuit clarified that Marin Tug articulated a rule for 

“intentional interference with prospective economic advantage” and not the different 

tort of “intentional interference with contractual relations.”  It noted that to shield 

parties with an economic interest in the contract from potential liability would create 

an “undesirable lacuna” in the law between the respective domains of tort and 

contract.  “A party with an economic interest in a contractual relationship could 

interfere without risk of facing either tort or contract liability.”  The Court held that 

San Diego Convention Center could be held liable for the tort of intentional 

interference with contractual relationship.  However that portion of the case was 

remanded, because the District Court was required to determine and instruct the jury 

on United National Maintenance’s contract rights, so that the jury could understand 

whether its performance was disrupted by the Convention Center’s change in policy.   

 

Second, the Ninth Circuit reiterated the general, two-part test to determine whether 

non-state actors, such as the San Diego County Convention Center, are entitled to state 

action immunity from the federal antitrust laws (restraint results from clear articulation 

of state policy that is actively supervised by the state unless it is an activity of a local 

government entity).  The Court noted that California had “clearly articulated” a 

delegation of authority to the City with some indication that the State had 

affirmatively contemplated the displacement of competition.  The legislature had 

authorized San Diego to create a commission that would “manage the use” of the 

Convention Center.  The Ninth Circuit also found that the San Diego Convention 

Center operated as an “instrument” of San Diego in that its board members were 

appointed by the City of San Diego, its assets reverted to San Diego, and the 

Convention Center was required to publicly account for its operations.  The Court 

concluded that the Convention Center was an extension of the municipality of San 

Diego and “thus does not require active supervision by the state in order to retain its 



  

 
 

immunity from antitrust liability.”  There was state action immunity from claims of 

federal antitrust violations. 

 

Author’s Comment: 

 

With this opinion, the Ninth Circuit clarifies that it is in concert with the California 

Supreme Court’s holding that an interested party can be held liable under California 

law for interference with contractual relations.  Further, and more importantly, the 

Ninth Circuit clarifies the analysis that it will employ in determining whether state 

action immunity applies to a municipality or a municipal agency.  In short, the finding 

of immunity must rest upon a state authorized undertaking.  In this case, the fact that 

the California legislature directly delegated authority to the City of San Diego, and the 

City then implemented that authority through the Convention Center entity was 

enough to sustain a finding of state action.  Thus, the fact that a local, quasi-

governmental corporation was involved did not eliminate the state action privilege; the 

question remains whether that entity acts under state delegated authority. 

 

These materials were prepared for the Business Litigation Committee by Donald G. 

Rez (rez@sullivanhill.com) of Sullivan Hill Lewin Rez & Engel, San Diego, 

California; and George Cooper Rudolph (george@rudolphlawgroup.com), Los 

Angeles and Newport Beach, California.  Editing contributions were provided by BLC 

chair, Peter Bronson. 

Thank you for your continued support of the Committee. 

Best regards, 

Business Litigation Committee 
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